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ANNOUNCEMENT. 


Referring for the third time to the subject 
of the Initiative and Referendum and its 
constitutionality, we call attention to the 
article in this issue by Mr. D. C. Allen, of 
Liberty, Mo., one of the Nestors of the 
Missouri bar, and a life-long subscriber to 
the Central Law Journal, The suggestions 
which Mr. Allen makes are somewhat dif- 
ferent than have been heretofore advancec 
and will therefore interest students of thi 


new scheme of legislation. 





THE CONSTITUTIONALITY OF THE APPRO- 
PRIATION FOR THE TRAVELING EX- 
PENSES OF THE PRESIDENT. 


House of Representatives Bill, 11570, of 
last session, making “appropriations to sup- 
ply urgent deficiencies in appropriations for 
the fiscal year 1909, and for other pur- 
poses,” provides for the traveling expenses 
of the president of the United States for 
such year the sum of $25,000. The consti- 
tutionality of such appropriation, has been 
challenged upon general grounds and this 
particular appropriation for a special rea- 
son. 

The provision of the federal constitu- 
tion regarding the salary of the president is 
found in Article II, Section 1, and reads as 
follows: “The President shall, at stated 
times, receive for his services, a compen- 
sation, which shall neither be increased nor 
diminished during the period for which he 
shall have been elected, and-he shall not re- 
ceive within that period any other emolu- 
ment from the United States, or any of 
them.” 





Appropriations relating to the presiden- 
tial office other than for his personal com- 
pensation began with the early history of 
our government and have continued along 
down, year by year. The giving to a presi- 
dent a mansion instead of requiring him to 
furnish his own abode was an appropria- 
tion in maintenance of the office and, of 
course, such maintenance included a man- 
sion in its completeness, with grounds, 
greenhouses and stables and the keeping of 
these in proper order. The appointments 
came to include carriages and horses, and, 
if the mansion could be kept in order at 
government expense, so might these acces- 
sories. It is proper for a liberal construc- 
tion to be applied in these matters and that 
yachts and government vessels should be 
put at presidential use, as these may fairly be 
deemed appointments of a presidential es- 
tablishment. 


Furthermore, the constitutional duty of 
the president to “give to the congress in- 
formation of the state of the Union,” car- 
ries the strong inference, that he,may and 
should visit such parts of the country, over 
which he presides, as may enable him to 
perform more properly this important func- 
tion. If he should visit Alaska to do this 
and his presence at ‘Washington is not more 
urgently demanded, then he ought to visit 
Alaska. He is presumed to be performing 
his duty, in whatsoever part of the country 
he is found, better than if he were in an- 
other place, and if a permanent establish- 
ment, that lessens his personal expense, is 
justifiable at Washington, a temporary es- 
tablishment wherever else he is performing 
his duty would seem to be justifiable. We 
think, therefore, that an appropriation for 
traveling expenses of the president is as 
justifiable and constitutional as those things 
appropriated for at his official home. 


Nevertheless, there seems to us a consti- 
tutional objection to the appropriation of 
$25,000 for traveling expenses made for 
the fiscal year 1909, in that it impinges on a 
statute passed just before his term of office 
began. By that statute this very sum was 
included in the compensation fixed for that 
very period. 
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On February 27th, 1909, congress pro- 
vided by law that “after the 3d of March, 
1909, the compensation of the President of 
the United States shall be seventy-five 
thousand dollars per annum, which amount 
shall cover all transportation expenses now 
otherwise provided for by law.” There 
was then an existing statute providing for 
traveling expenses and from twelve to fif- 
teen thousand dollars thereof was unused. 
It seems clear therefore, that at least this 
amount was to be counted against the 
$75,000, making from $60,000 to $63,000 
left for his salary in the fiscal year 1909. 

Then we come down to the intent of the 
late statute appropriating $25,000 for trav- 
eling expenses. If it is to be allowed to 
the president in addition to $75,000, plus 
the unexpended balance, there can be no 
two questions about it coming within the 
constitutional inhibition. The law fixing 
his salary said in effect: “If he wishes to 
travel, then congress is willing for him to 
do so, and being satisfied that he will per- 
form his full duty, though it oblige him 
to be in another part of the country, even 
at a personal sacrifice to himself, we will 
so increase his salary as to assist him in 
making this sacrifice. This year*however, 
whether he remains at his official home or 
travels over the country, he gets seventy- 
five thousand dollars and nothing for trav- 
eling expenses.” When, therefore, con- 
gress relieves him of the latter by a gross 
stim appropriated by a later statute, did it 
not do that indirectly what the constitu- 
tion forbids to be-directly done? 

An Ohio case seems apt on this point. 
The facts show a statute fixing the salary 
of the commissioner of Hamilton County, 
with necessary traveling expenses incurred 
in the discharge of duties outside of the 
county. A statute passed during their 
term of office provided for $1,000 for ex- 
penses incurred in the discharge of their 
duties within the county. The court said: 
“Constitutional guarantees would afford but 
slight barriers to encroachments by any of 
the departments of government, if the for- 
bidden thing could be accomplished by sim- 
ply using a form of words that did not name 
it in express terms. If the effect of the 





statute is to increase the salary of these 
county commissioners, who were serving 
current terms of office, it is unconstitu- 
tional to that extent. The $1,000 
allowed by the section under consideration, 
as well as the $2,000 allowed by a former 
law, is a reward paid to a public officer for 
the performance of his official duty and 
is therefore salary.” The statute was ad- 
judged unconstitutional. State Ex rel. v. 
Raine, 49 Oh. St. 580. 

The federal statutes are drawn with great 
particularity because of early federal cases 
in ‘regard to extra compensation and subse- 
quent to their enactment several decisions 
were rendered construing them. It was said 
by Justice Miller in U. S. v. Saunders, 120 
U. S. 126, that “the purpose of this legis- 
lation was to prevent a person holding an 
office or appointment for which the law 
provides a definite compensation by way of 
salary or otherwise, which is interided to 
cover all the services, which as such officer 
he may be called upon to render, from re- 
ceiving extra compensation, additional al- 
lowances or pay for other services which 
may be required of him either by Act of 
Congress or by order of the head of his de- 
partment, or in any other mode, added to 
or connected with the regular duties of the 
place he holds.” 


It is true that the president’s duties 
are fixed by the constitution, but the 
salary for the performance of them is fixed 
by congress. If congress said, immediately 
before his term of office began, that his 
compensation should be a certain sum dur- 
ing a certain period, to inclide all traveling 
expenses, a subsequent law providing for 
an appropriation to cover those ‘traveling 
expenses seems to be, as said by the Ohio 
court, “simply using a form of words that 
did not name the forbidden thing in express 
terms.” The later statute prevents the 
inclusion of the traveling expenses in the 
president’s salary, which the former stat- 
ute said were to be given as part of his sal- 
ary. The president has no extra duties, be 
the spirit and policy of federal legislation is 
shown in the extract we make from Jus- 
tice Miller’s opinion. 
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NOTES OF IMPORTANT DECISIONS. 


—— 


CARRIERS—CHARGES ON RECONSIGN- 


MENT.—The Interstate Commerce Commis- , 


sion lately ruled and its ruling was affirm- 
ed by Seventh Circuit Court of Appeals, that 
privilege of reconsignment of freight, passing 
through East St. Louis, being afforded to com- 
peting markets, the same privilege should be 
allowed at that point and the charge therefor 
limited to actual cost of the additional service 
involved in the treatment or reconsignment of 
the freight. Southern Ry. Co. v. St. Louis 
Hay & Grain Co., 29 Sup. Ct. 678. 

The supreme court reverses this ruling by 
holding that: “If the stopping for inspection 
and reloading is of some benefit to the shipper 
and involves some service by and expense to 
the railway company, we do not think the lat- 
ter is limited to the actual cost of that privi- 
lege. It is justified in receiving some com- 
pensation in addition thereto.” 

The commission proceeded on the theory 
that permitting reconsignment at actual cost 
could not constitute an undue preference, but 
the supreme court considered that, if a shipper 
was entitled to reconsignment as a matter of 
right the railroad wes entitled to its reason- 
able profit just 2s if it was under no obligation 
to permit reconsignment, and the giving of 
undue preference or not was a question in no 
way affecting a right to such profit. 

A holding like this disencumbers the ma- 
terial question of preference or not from a 
wholly extraneous inquiry. 





SALES—DISTINCTION BETWEEN “BY 
LOT” AND LOTTERY.—The case of Burks v. 
Harris, decided by Supreme Court of Arkan- 
sas, 120 S. W. 979, shows how very narrow 
may be the dividing line between a lawful and 
unlawful contract. The facts show that plain- 
tiff owned a tract of land of 330 acres and 
an arrangement whereby he was to build a 
hotel thereon, if the citizens of Bentonville, 
Ark., would purchase from him 200 lots of 
ground in the tract, each of the dimensions of 50 
by 150 feet, at $50 per lot, payment to be made 
as the hotel construction progressed. Sub- 
scribers agreed to this and a plan was evolved 
whereby the lots were to be distributed or ap- 
portioned to the resnective purchasers by 
chance in which plan the plaintiff acquiesced. 
Some of the drawers of undesirable lots re- 
fused to pay and suits were brought for the 
amounts and to foreclose alleged liens on these 
lots respectively. i 

The court rvled in effect that had the ar- 
rangement been to convey to the purchasers 





for distribution among themselves by a draw- 
ing similar to the one adopted, it would have 
been legal, and such would not be “in pursuance 
of any design to promote a lottery or in eva- 
sion of law,’ but where the drawing was to 
be first made, an endeavor to enforce the 
agreement would be an attempt to carry outa 
lottery. The court refers to Elder v. Chap- 
man, 176 Ill., 142, which says: “There is a 
broad distinction between a division of proper- 
ty by lot and lottery,” and a partition among 
joint owners may be had by lot. 

While this is true, it may be said, that the 
vice, which the Arkansas court found in the 
Burks case, we believe, would be found to ex- 
ist, if it appeared that partition must be made, 
as under the deed to all, by chance. For the 
apportionment to be legal it ought to appear 
that this plan was upon independent judgment 
of the joint owners, whose rights were not 
conditioned in the deed of conveyance to them. 
We think the case of Chaney Park Land Co. © 
v. Hart, 104 Iowa 592, 73 N. W. 1059, illustrates 
this point. - 





INTOXICATING LIQUORS—PROHIBITION 
AS AVOIDING LEASES.—The case of 
O’Byrne v. Henley, decided by Supreme Court 
of Alabama and reported in 50 So. 83, shows a 
lease for two years “for occupation by him 
(the tenant), as a saloon and not otherwise.” 
The sale or dispensing of intoxicating liquors 
was prohibited by law after the tenancy be- 
gan, and before its expiration under the terms 
of the lease. The tenant claimed that the 
destruction of the business or trade which was 
to be carried on operated like the destruction 
of the premises, which the Alabama court held 
would terminate the tenancy, where the de- 
struction was complete. This court, however, 
also held that partial destruction did not have 
such effect nor would it, as held by some 
courts, call for an apportionment of the rent. 
The court then found it necessary to define the 
word “saloon” to ascertain whether there was 
a total or partial destruction of the business 
for which the premises were rented. Taking 
the contract together with the practical con- 
struction put thereon by the parties, the word 
was held “to include the sale of intoxicants, 
but not to exclude the sale of everything ex- 
cept intoxicating liquors,” such as “soda water, 
lemonade and soft drinks and cigars, cigar- 
ettes and tobacco.” There being therefore only 
a partial destruction of the “saloon” the tenant 
was held to the full contract price without any 
apportionment. f 

The court does discuss the analogy between 
destruction of business and destruction of 
premises, but indicates verv pointedly its dis- 
agreement with the rule of apportioning the 
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loss, which “was first announced by Justice 
Brewer in the case of Whittaker v. Hawley, 25 
Kan. 674, 37 Am. Rep. 377, which rule was ap- 
proved by Nebraska Supreme Court as “a mag- 
nificent protest against slavish devotion to 
antiquated rules, and because it breathed the 
spirit of humanity and equity and was based 
on a thought of the nineteenth century.” The 
Alabama court says: “Mr. Freeman, the great 
annotator and text writer, says the rule is as- 
serted with much clarity and some logic. Just 
enough logic, we think, as to lead us away from 
all uniform course of judicial decision and 
make us subject to every new-fangled theory 
of progress which may get into a judge’s head. 
The Supreme Court of Georgia ruled similarly 
to the Alabama court, but by a different course 
of reasoning, the Georgia case not viewing de- 
struction of business as destruction of premi- 
ses, and holding merely that there being no 
eviction for which the landlord was respon- 
sible, the tenant’s obligation continued as be- 
fore. See 6f Cent. L. J. 302, 373. The Georgia 
ruling, it is perceived, is broader than that of 
Alabama. 








‘THE INITIATIVE AND REFEREN- 
DUM IS NOT CONSTITUTIONAL. 


The discussion in this article will be lim- 
ited to the incongruities, if any, between 
the principles involved in the modes of 
legislation provided by representation and 
the initiative and referendum, respectively 
—brief sketches of their several origins 
and histories—and certain deductions which 
logically spring from the facts submitted. 

I will include in the term, initiative and 
referendum, what is known as the recall. 
I will not, by defining, discriminate between 
the meanings of the words, initiative, refer- 
endum and recall, but look only to their ef- 
fect in law-making. [ will assume, as a 
conceded fact, that the constitution of the 
United States establishes a republican form 
of government; and, in such a sense, as 
Washington, Jefferson, Madison, Marshall, 
Story, Kent, Clay and Webster approved. 
If any one denies this assumption, it would 
not be worth while to argue with him. 

The difference between the principles in- 





volved in the two modes of legislation may 
be thus discriminated; In law-making, by 
representation, the people act through their 
agents or representatives, chosen according 
to law, who assemble, for the purpose of 
law-making, in legislatures or congresses, 
and there, after counsel and argument, en- 
act such laws as the people appear to need 
or demand. Back of these agents is a 
president or governor who has the power 
of a veto on measures passed by the legis- 
lative bodies. In law-making, by use of 
the initiative and referendum, laws are en- 
acted, repealed or recalled, by vote of the 
people at the polls—a majority of all the 
votes cast in the state or municipality, as 
the case may be, being necessary to enact, 
defeat or recall a law. In the principle of 
the initiative and referendum there is no 
veto. 


The initiative and referendum is traceable 
to the Roman plebiscitum. <A plebiscitum 
was a law or decree enacted by vote at the 
polls of that portion of the Roman people, 
called the Plebs or common people. 


Rousseau was an extravagant admirer of 
antiquity, and, particularly, of Roman insti- 
tutions under the republic. He accepted, 
in his political philosophy, this mode of law- 
making. This can be seen in his Social 
Contract, and, elsewhere, in his writings. 
Since his day and through his impulsion, it 
has been variously extended. Every form 
of Socialism accepts the principle as a fun- 
damental tenet. From Europe, it has in- 
vaded the United States. Socialism, in our 
country, communicated the idea to Popu- 
lism, and Populism to socializing Democrats 
and Republicans. 


The history of law-making by representa- 
tion is the history of representative govern- 
ment. It is clearly an evolution and the 
step in its progression was one of struggle, 
most splendid in the history of men. Every 
and, hence of experience. And this ex- 
tends through near one thousand years. 
Besides, freedom, under constitutional limi- 
tations, has enlarged and extended with the 
progress of legislative government. This 
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idea has been most happily expressed by 
Mr. Tennyson in lauding England as a land 


Where freedom slowly broadens down 
From precedent to precedent. 

The beginning of representative govern- 
ment—hence, of law-making by representa- 
tion—was in England during the Middle 
Ages. It there possesses “a history which 
identifies itself with that of the people and 
their government.” And it there progressed 
through continuous struggle until anchored 
in the British constitution by the Bill of 
Rights in 1689. From England the mode 
of law-making by representation passed to 
her colonies; and it may be affirmed that 
wherever, to-day, in countries controlled by 
men of European race, that mode exists, it 
does so through the original example of 
England. 

Our federal constitution was promulgated 
on September 17, 1787, its adoption by the 
original thirteen colonies followed; and, as 
the learned reader knows—with the neces- 
sary changes and modifications to meet 
new conditions—it was framed on the mod- 
el of the British constitution as the latter 
then existed. It need not be added that our 
federal constitution provides for law-mak- 
ing by representation. And the constitu- 
tion of every state in the union, (if we ex- 
cept that of Oklahoma with reference to the 
initiative and referendum), has followed the 
model of the federal constitution. 

Pascal said: “Plurality which does not 
reduce itself to unity, is confusion. Unity 
which is not the result of plurality, is tyran- 
ny.” Of Pascal’s words, a great writer 
has said: “This is the happiest expression 
and the most exact definition of representa- 
tive government.” 

Let us now note certain incongruities be- 
tween the principles of the two modes of 
legislation and follow the incongruities with 
a few deductions, 

1. Responsibility to the people of their 
agents or representatives, to whom has 
been granted the power of law-making, is 
inherent in the representative system of 
government. The president or governor, 
in the approval of acts or their veto, stands 





at the bar of public opinion. So, too, do 
legislators in their advocacy of, or opposi- 
tion to, acts in the legislative process. Be- 
sides, presidents and governors are liable to 
impeachment for malfeasance, and legisla- 
tors to be expelled: for misconduct, while 
in office. In morals, this is the highest form 
of responsibility and the supreme source of 
safety to the people. And the representa- 
tive system of government is the only one 
which makes this responsibility one of its 
fundamental conditions. In legislation by 
the initiative and referendum the result is 
through a popular vote at the polls. <A 
majority of the votes accepts or rejects a 
proposed law. The result is the act of the 
people and they have no one to blame for 
mistakes but themeslves, 

2. Our present system of representative 
government is the result of a progression— 
the outgrowth of experience—running back 
near one thousand years. It is rooted deep 
as the mountains, in the past. As a conse- 
quence of this experience, those of us who 
were born into it, and those cultivated men 
of foreign birth who have studied it, are 
possessed of a consciousness—priceless in 


-value—which tells us how to act as citizens, 


in many ways, without books. And, so, 
it is manifest to the intelligent thinker that 
to force into our representative system, a 
mode of legislation, such as the initiative 
and referendum—a mode of Latin origin 
and alien to the free spirit of our ancestors 
in the north of Europe—is like thrusting a 
hook into one’s own flesh. It would be a 
wild attempt to sever our present from its 
past—cuttirig the very nerves and roots of 
our consciousness—which would deprive us 
of the wisdom and experience of the great 
men who constructed our system, and 
would plunge us into all of the dangers of 
a position based on no tradition or con- 
sciousness within us. It would be with us 
much like it would be with a man whose 
memory of the past were taken from him. 

3. The tendency and trend of society 
are towards being governed by its best men 
—those men who best know the times and 
seasons and how to seize occasion for the 
profit of the péople. “A government by 
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bad or ignorant men is not only impossible 
but inconceivable. One of the objects of 
representative government is to draw from 
the bosom of the people the true and legiti- 
mate aristocracy of intellect and personal 
merit, by which the people have the right 
to be governed. A great man said that. A 
greater and‘ elder—Thomas Jefferson—said 
this: “There is a natural aristocracy among 
men. The grounds of this are virtue and 
talents. The natural aristocracy I consider 
as the most precious gift of nature for the 
instruction, the trusts, the government of 
society.” Will any one pretend that there 
has lived among men a single person, not 
divine, who loved the people better or put 
greater trust in them than Thomas Jeffer- 
son.? 

One of the fundamental ideas of repre- 
sentative government is to secure for the 
people’s agents, by selection, their best men. 
The masses can always—if they will—ascer- 
tain and select the men who in the highest 
degree possess the essential characteristics 
of public servants—ability, integrity and 
courage. If the people will be firm, and 
their advisers firm, intelligent and cour- 
ageous, they can—far more surely—secure 
such servants under the representative sys- 
tem of government than under any other 
system whatever, 

4. In a representative government, the 
theory of sovereignty is, that all absolute 
power is radically illegitimate, whatever be 
its name and wherever it be placed in the 
body politic. This cannot be said of the 
system of government of which the initia- 
tive and referendum is a necessary part— 
I mean Socialism. Socialism cannot exist 
without the initiative and referendum, Its 
introduction into our system—if persisted in 
—wil! naturally tend to draw with it all that 
is back of it. The theory of Socialism is 
that the power of the people, expressed by 
them at the polls, has no defined limits. 
Hence, that the people could, by use of the 
initiative and referendum, invade all that 
province of private rights which we usually 
consider outside of the domain of legisla- 
tion. This idea is cropping out all around. 





We see it in many things. It is a disposi- 
tion to “take charge of us” in all matters. 
Legislation is beginning to show it decided- 
ly. The curfew in cities comes from this 
source. Under it, the people could abolish 
the use of coffee, or tea, or tobacco—yes, 
even Sunday. Undera system, thus equip- 
ped, we would have one of the most abso- 
lute of governments; and, in Missouri, in- 
stead of one, we would have seven hundred 
thousand masters. 

5. The initiative and referendum, com- 
ing from Socialism, necessarily brings with 
it the atmosphere and vices of Socialism, 
and among these is the principle that each 
man possesses, as his birthright, not merely 
an equal right of being governed, but an 
equal right of governing others. It con- 
nects the right to govern, not with capacity, 
but with birth. It is a principle which ig- 
nores the inequality established by nature 
between the mental powers and moral quali- 
ties of men. Domination, under such a 
principle, is that of inferiors over superiors 
in intellect and morals, which is universally 
conceded by the best thinkers to be a tyr- 
anny equally violent and unjust. As already 
indicated, such a principle cannot agree with 
the spirit and purpose of representative gov- 
ernment—the spirit and purpose actuating 
such men as Washington, Madison, Ham- 
ilton, Franklin and others in framing our 
federal constitution. 

6. Herbert Spencer may or may not 
have been a prophet. Be this as it may, 
he regarded State-Socialism as “The Com- 
ing Slavery.” Why slavery? Because, 
if a time shall come when the government 
will “take possession of us,” and manage 
and direct all or nearly all of the business 
purposes and charities of life, such a social 
and political condition cannot be discrimin- 
ated from slavery. 

Should such a status proceed from the 
present ferment in political ideas, it can only 
do so through the initiative and referendum. 
In. the process, the constitution must dis- 
solve. And, so, those enthusiastic persons 
who, by their a priori system of reasoning, 
discern such beneficent results in the use 
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of the initiative and referendum, may—if 
not checked—be preparing the way for the 
overthrow of our existing ethical, social, 
and political conditions. 


7. The necessary effect of the action of 
such a principle as the initiative and refer- 
endum is to beat down all opposition. It 
would, therefore, overawe and infringe up- 
on the executive and judicial departments 
of government. <A vote of the people at 
the polls, on any question, would insensi- 
bly acquire the energy of a constitutional 
amendment. In such case, could we hope 
to secure, always, judges and other officers, 
possessed of such firmness and courage— 
offices being ever at the mercy of the popu- 
lar will—as to resist the influence of a re- 
cent decision of the people at the polls? 
There certainly would be individuals equal 
to the pressure, but how about the great 
mass of office-holders ? 





In conclusion, a few words will be permit- 
ted in reference to the power of congress 
as to the admission of new states and its 
guaranty to each state of a republican form 
of government. (Federal constitution Art. 
4, Secs. 3 and 4). Each of those sections 
contemplates the continuous existence in 
every state of a legislature. A state can- 
not exist without a legislature. It cannot 
abolish its legislature. The federal con- 
stitution looks to a state’s legislature for all 
of its law. It, therefore, perpetuates in 
each state law-making by representation. 

This question now recurs: What will 
congress do if the initiative and referendum 
be presented to it for adoption or rejection, 
squarely, under the guaranty of a republi- 
can form of government? The congress 
is bound by the federal constitution equally 
with the states and the people. It exists 
under a constitution which establishes a re- 
publican form of government—a govern- 
ment which, in its equality, justice and 
equity is of the highest type known to man. 
Is not the congress, legally and morally, 
bound to accept as its example of what con- 
stitutes a republican form of govenrment 





that by which the congress itself exists, 
and, therefore, to reject the initiative and 
referendum? 

There is, besides, a question of power in 
the congress. Has the congress the power 
to inflict on the states a principle in conflict 
with the federal constitution, and which, by 
fermentation in the political life of the 
states, will act back upon the very aegis of 
freedom—the federal constitution—and 
may in, process of time, undermine and 
topple down our magnificent fabric of gov- 
ernment ? , 

D. C. ALLEN. 

Liberty, Mo. 





LEGAL LIABILITY OF THE 
“KNOCKER.” 





A “knocker,” in the sense in which the 
term is here used, is one who interferes 
with the negotiation of a contract of sale 
by false and malicious statements concern- 
ing the subject of barter. For some reason 
we have almost forgotten that he who 
“knocks” may thus commit an actionable 
wrong, 

The leading case announcing this doc- 
trine is Paull v. Halferty.1. The plaintiff, 
a resident of Pennsylvania, was the owner 
of a tract of land containing an iron ore 
deposit, for the sale of which he was nego- 
tiating with one McLaughlin, when Paull, 
knowing the land, interfered and sent the 
following letter to McLaughlin, which ter- 
minated the negotiations: “As we parted 
the other day, you said something of buy- 


.ing the tract of land containing the ore 


mine. Now, in order that you may be fully 
posted before purchasing a ‘pig in a poke,’ 
I will give you Col. Mathoit’s opinion of 
that iron ore deposit. Col. Mathoit, a 
shrewd practical man, well known in Pitts- 
burg, who managed this furnace for thirty 
years, considered it an isolated ‘pocket’ or 
‘nest,’ as miners call them, that would run 
out suddenly, and this he gave as one rea- 


(1) 63 Pa. St. 46, 3 Am. Rep. 518. 
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son for always using it in connection with 
other ore (to save it); but at the same 
time they found that the furnace worked 
better on mixed ore. 

“And when, some five years ago, I in- 
quired of him, how. he come to let that tract 
be sold for taxes, he replied that he had got 
all the timber off it, and thought the ore 
nearly played out, and, although I thought 
he was mistaken, he said he was sustained 
by Arthur Harrison, a miner, who worked 
in it. I have not mentioned this before to 
anyone.” The defendant was charged with 
falsely and maliciously misrepresenting the 
quality of a certain tract of land, supposed 
to contain a large body of mineral ore of 
which the plaintiff alleged he was about to 
make an advantageous sale, but was pre- 
vented by the malicious conduct of the de- 
fendant. 

On the defendant’s behalf it was contend- 
ed that land is not the subject of defamation 
as “it is itself a constant refutation of any 
false statements in regard to it, so that it 
cannot be injured by them.” The court, 
however, refused to entertain this view and 
announced its conclusion in the following 
language: “It might be true that land can- 
not be so misrepresented as to be the sub- 
ject of damages where the reference is to 
its patent qualities. I fancy that a state- 
ment, however malicious, that land is with- 
out timber, when notoriously well timbered, 
could never be the subject of damages. But 
very different would be the case of those 
occult qualities or internal values which sci- 
ence and experience may be able to detect. 
As they never, or very rarely, can be cer- 
tainly ascertained, and to some extent must 
rest upon opinion, it seems to me that the 
case is different. One may know more in 
regard to the value than others, and if, 
knowing or believing the condition to be 
one thing, and representing the facts in a 
different light and prejudicial to the owner, 
he does him an injury, he ought to pay the 
damage his misrepresentation produces, or 
is the direct cause of.” 

Discussing the facts of the case at hand, 
the court continues: ‘The representation 
in this case was, that an experienced iron 





manufacturer was. of the opinion that the 
iron ore in the land was but a ‘pocket’ or 
‘nest,’ that would suddenly run out, and 
that he had used ore from the bank with 
other ores, in order to save it. This was 
a most successful mode of depreciating the 
value of the land as mineral land, and if 
this was false and malicious as well as in- 
jurious to the plaintiff, why should he not 
be indemnified? The defendant did not 
pretend to prove that Col. Mathoit ever did 
say what he imputed to him, or that the 
fact independently of him, was true. The 
witness, the party in treaty for the land, 
says, that in consequence of this communi- 
cation from defendant, having confidence in 
him, he refused to go on with the purchase, 
and thus the matter ended. As the use 
of the words in question was not in se ac- 
tionable, the plaintiff proved their falsity, 
so far as the observation, experience, judg- 
ment and declarations of the defendant 
could go. This made a case for the jury.” 
The doctrine of the leading case is sound 
in principle and not without the support of 
respectable judicial authority. It is based 
upon the same doctrine that recognizes and 
fixes legal liability in that species of tort 
known to the law as “Slander of Title.” 
Words in disparagement of title of 
course, do not produce any effect upon the 
title itself or the thing to which the title ad- 
lieres or the right of ownership, but do 
affect the ability of the owner to dispose 
of it. In a word, “Slander of Title” in 
its final analysis resolves itself into an in- 
terference with the negotiation of a sale of 
property by false and derogatory statements 
concerning the title of the owner thereof. 
Upon principle, what difference can it make 
in fixing the responsibility of the person 
who interferes with the negotiation of a 
contract whether this interference comes 
in the form of a disparagement of the title 
to property or a disparagement of its qual- 
ity? In either case, the wrong is the inter- 
ference with the negotiation of the contract 
of sale. If we are to stick to the bark and 
refuse to apply old principles to new situa- 
tions, then one may with impunity prevent 
the formation of a contract by false state- 
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ments concerning the quality of the subject 
of barter, while if he accomplishes the same 
purpose by similar methods, directed at the 
title, he will be liable for the damages oc- 
casioned by his wrongful act. “We can seé 
a most grievous wrong might be done in 
that way and it ought not to be without a 
remedy.” 

The law does not subject itself té such 
reproach. “The inexhaustible and ever- 
changing complications in human affairs,” 
to quote the language of anotlier, “are con- 
tinually presenting new questions and new 
conditions which the law must provide for 
as they arise and the law has expansive and 
adaptive force enough to respond to the de- 
mands thus made upon it, not by subvert- 
ing, but by forming new combinations and 
making new applications out of its already 
established principles, the results produced 
being only “the new corn that cometh out 
of the old fields.’’* 

While the exact question decided in Paul 
v. Halferty, has not been passed upon by 


other courts, the “books” and some 
well-considered cases are decided upon 
the same doctrine, namely, that he 


who wrongfully interferes with the negotia- 
tions of a contract by defamation of the 
quality of the property which is the subject 
of barter, must respond in damages. 

The American & English Encyclopedia 
of Law says* “The broad general principl]: 
upon which an action for slander of title 
may be maintained is that an untrue state- 
ment which is uttered or published mali- 
ciously or without lawful occasion, dispar- 
aging a person’s title to real or personal 
property or the quality of land or of chattels 
offered for sale by him, and which cause 
him special damage, constitutes an action- 
able wrong.” ‘ 

The rule is stated thus, by Ogders in his 
work on Libel and Slander: “An untrue 
statement disparagine a man’s goods, pub- 
lished without lawful occasion and causing 
him special damage is actionable.” This 


(2) Cockburn, C. J., in Young v. Moore, 32 
Q. B. 8; 3 B. & S. 269. 

(3) Peters, C. J., 
79 Mé. 456. 

(4) Supra. 


in Woodman v. Pittman, 





is laid down as a general principle by 
Brownwell, B., in ‘Western Counties Ma- 
nure Company v. Lawes Chemical Manure 
Company. Nor in the opinion of the same - 
learned judge, is it necessary to ‘prove 
actual malice; it is sufficient if it be made 
without reasonable cause.’ 


So the following have been held by the 
courts to be actionable wrongs: saying that 
a stallion represented to be a Percheron is 
of inferior stock different from that 
claimed ;° falsely stating that alum is used 
in a filtering system which plaintiff is nego- 
tiating for installation in a city ;7 advertis- 
ing that shoes offered at a special price are 
a damaged lot ;* making derogatory state- 
ments concerning manufactured articles ;* 
publishing false statements in a newspaper 
concerning plaintiff’s property, the “Cardiff 
Giant,” a scientific curiosity ;?° making false 
statements regarding the value of shares of 
stock offered for sale ;1 writing the follow- 
ing letter: “We understand that your 
council proposes laying the roadway of 
with American red gum blocks. We 
would recommend that, before deciding up- 
on this, you should pay a visit of inspection 
to , the roadways of which have been 
paved with American red gum blocks, only 
from six to eighteen months ago and are 
now in a rotten condition. We venture 
to say-that the result of such a visit would 
certainly remove from yotir mind any idea 
of using such material for roadways in 
your district.”’?? , 








These authorities, it is submitted, fairly 
establish the principle that a wrongful in- 
terference with the negotiation of a con- 
tract resulting in special damage to the 
vendor is an actionable wrong. Let this 


(5) Ogders Libels and Slander, p. 145 (1st 
Am. Ed.) Same case cited and approved, Newell 
on Slander and Libel, p. 217 (2d Eé.) } 

(6) Henkle v. Schaub, 94 Mich., 542 N. W. 293. 

(7) Morrison-Jewell Filtration Co. v. Lin- 
gane, 19 R. I. 316; 33 Atl. 452. ; 

(8) Holmes v. Clisby, 45 S. E. 684. 

(9) Snow v. Judson, 38 Barb. 210. 

(10) Gatt v. Pulsifer, 122 Mass. 235; 23° Aim. 
Rep. 322. , 

(11) Young v. Geiske, 58 A. 887, 209 Pa. 515. 
*" (12) Alcott v. Millar’s Karri and Garrah For- 
ests, 91 Law T. 722. 
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principle be more widely recognized and 
oftener applied. 
Frep. W. KELsEY. 
Joplin, Missouri. 








INSURANCE CLAUSE AS TO UNCONDI- 
TIONAL OWNERSHIP. 





McCULLOUGH v. HOME INS. CO. OF NEW 
YORK. (L. A. 2,244.) 





Supreme Court of California, June 16, 1909. 





A vendee in possession under a contract not 
signed by-him, but referring to an application 
to purchase signed by him, was within the rule 
that the holder of an equitable title is the “un- 
conditional and sole owner” within the meaning 
of that condition in a policy of insurance. 


SLOSS, J.:. On July 31, 1905, the defendant 
issued to plaintiff a policy of fire insurance in 
the sum of $3,000. Of this amount $2,000 was 
on a frame building, and $1,000 on household 
furniture and effects contained therein. The 
building and contents were destroyed by fire, 
and this action was brought on the policy. 
The plaintiff had judgment for $2,650, with in- 
terest and costs, and defendant appeals from 
the judgment and from an order denying its 
motion for a new trial. The appellant bases 
its position upon two clauses of the policy, 
one relating to the title of the insured, and 
the other to the furnishing by him of sworn 
proofs of loss within a certain time. 

1. The policy“ provided that it should “be 
void * * * if the interest of the insured 
be other than unconditional and sole owner- 
ship; or if the subject of insurance be a 
building on ground not owned by insured in 
fee simple.” The court found, following the 
allegations of the complaint, that, before 
the policy was issued, the plaintiff fully stated 
and disclosed to the defendant and its agents 
the nature and character of his interest in said 
land—i. e., that he held the land under a con- 
tract of purchase, was paying for the same 
upon installments, and did not yet have a deed 
—and found, further, that at all times since the 
issuance of the policy the plaintiff had been 
the sole and exclusive owner of the building 
and the land, “except as aforesaid.” These 
findings, in so far as they import either a com- 
pliance with the terms of the policy, or a waiv- 
er of a breach, are attacked as unsupported by 
the evidence. 

The fact: shown in connection with plain- 
tiff’s interest in the property were these: On 





April 22, 1904, the Golden State Realty Invest- 
ment Company, a corporation, was the owner 
of the land, described as lots 62 and 63 in the 
Watts Junction Tract. On that day it issued 


_to plaintiff two papérs, similar in form, refer- 


ring to lots 62 and 63, respectively. Each ac- 
knowledged the receipt from plaintiff of $3, 
“as a deposit to secure” the lot described, 
and went on to state that the deposit was ac- 
cepted as rent of said property for one week, 
that plaintiff was to pay the further sum of 
$1.50 as weekly rent for 97 weeks, and that 
upon payment of said sums, and the further 
sum of $1.50, the Golden State Company would 
convey the property, free and clear of incum- 
brance, to plaintiff. The contracts contained a 
provision for forfeiture in the event of a de- 
fault in payment for four weeks. At the date 
of the issuance of the policy, July 31, 1905, tne 
plaintiff had made 56 weekly payments on 
each of the contracts. Subsequently the re- 
maining payments were made and the prop- 
erty conveyed to plaintiff. The building on 
on the land was erected by plaintiff, and was 
occupied by him. 

The papers issued by the Golden State 
Company bore the designation “Lease Con- 
tract.” Notwithstanding this, and the fur- 
ther fact that- the weekly payments were de- 
scribed as “rent,” there can be no doubt that 
the instruments were in fact not leases, but 
contracts of sale. Parke, etc., Co. v. White 
River L. Co., 101 Cal. 37, 35 Pac. 442; Parxe, 
ete., Co. v. White River L. Co., 110 Cal. 658, 
43 Pac. 202; Holi Mfg. Co. v. Ewing, 109 Cal. 
353, 42 Pac. 435. The clause of the policy 
providing that it shall be void if the insured’s 
interest is other than sole and unconditional 
ownership, or the subject be a building on 
ground not owned by the insured in fee sim- 
ple, is designed to remove from him the temp- 
tation to profit by the willful destruction of 
property not entirely owned by him. Impe- 
rial Fire Ins. Co. v. Dunham, 117 Pa. 460, 12 
Atl. 668, 2 Am. St. Rep. 686. “It therefore fol- 
lows that the clause is in most cases held to 
refer to the character and quality of the title— 
to the actual and substantial ownership, rather 
than to the strictly legal title.” 2 Cooley, Ins. 
1369. An equitable title in the insured is a 
sufficient compliance with the condition in 
question. A vendee in possession of property 
under a valid contract of purchase which he is 
entitled to enforce specifically is the holder of 
such equitable title. Id. 1376. And the great 
weight of authority supports the proposition 
that such vendee is the “sole and unconditional 
owner” within the meaning of the policy, even 
though a portion of the purchase price may yet 
remain unpaid. Id.: Pennsylvania F. I. Co. v. 
Hughes 108 Fed. 497, 47 C. C. A. 459; Phenix 
Ins. Co. v. Kerr, 129 Fed. 723, 64 C. C. A. 

















Vol. 69 


CENTRAL LAW JOURNAL. 


155 








251, 66 L. R. A. 569; Loventhal v. Insurance 
Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 
258, 57 Am. St. Rep. 17; Dupreau v. Hib. Ins. 
Co., 76 Mich. 615, 43 N. W. 585, 5 L. R. A. 671; 
Pelton v. Westchester F. I. Co., 13 Hun. 23, 
affirmed 77 N. Y. 605; Imperial Ins. Co. v. Dun- 
ham, supra; Franklin F. I. Co. v. Crockett, 7 
Lea (Tenn.) 725; Johannes v. Standard Fire 
Office, 70 Wis. 196, 35 N. W. 298, 5 Am. St. 
Rep. 159. This doctrine would not apply to 
the case of one in possession of land under a 
mere option, which does not bind him to make 
the payments or to complete the purchase. 
Phenix Ins. Co. v. Kerr, supra. Here, however, 
while the instruments executed by the Golden 
State Company were not signed by the plain- 
tiff, they referred to and incorporated a prior 
application signed by him, and we think the 
contract and application, read together, did 
amount to an agreement on McCollough’s part 
to purchase and pay for the property. Under 
the facts shown ther= was, therefore, no 
breach of the condition of ownership, and there 
is no occasion to consider whether the evi- 
dence supports the finding of a waiver of the 
supposed breach. ae 

In view of what we have said, none of the 
other assignments of error are of sufficient 
importance to merit particular discussion. 

The judgment and order appealed from are 
affirmed. 

We concur: ANGELLOTTI, J.; SHAW, J. 


Note.—Unsettled Decision as to Clause in In- 
surance Policy as to Unconditional and Sole Own- 
ership in Property—We must confess our in- 
ability to rely greatly on what is said in the 
principal case as to great weight of authority, 
and this after a careful examination of the cases 
it cites and others cited in 2 Cooley, Ins. supra. 
In only one of the cases was there a forfeiture 
provision such as in the principal case, and the 
Alabama case cited is greatly weakened as au- 
thority by that of Boulken v. Ins. Co., 112 Ala. 
422, 20 So. 587, which merely shows that plain- 
tiff on cross-examination said he owned’ the land 
under a contract, that he did not have a deed 
to it and that there was a $1,000 due on the land. 
The court said his not having a deed did not 
prove defendant’s plea and at most there was a 
lien on the land for purchase money and such a 
lien was not inconsistent with unconditional and 
sole owership. Here there appeared to be a mére 
failure of proof by the insurance company on 
which the burden rested. + 

But, let us see what the cases relied on by the 
principal case actually showed. 

In the Loventhal case the vendee was in pos- 
session under a bond for title and the Alabama 
court said: “There was no condition annexed 
to her equitable estate, the non-performance of 
which would forfeit or foreclose her right thus 
to obtain the legal title. Such a forfeiture could 
occur only by judicial proceedings, at the suit 
of her vendor, decreeing the foreclosure of her 
equity. Here seems a strong intimation in re- 
spect to a forfeiture clause. The Hughes case 





was merely an application of the Alabama rule 
shown by the Loventhal case. 

In the Dupreau case the statement of facts 
do not show that there was any right of for- 
feiture for failure to. make future payments, but 
it does show the vendee “entered into an under- 
taking to pay the balance.” 

In the Dunham case it does not appear that 
default in payment would work a forfeiture. 

In the Pelton case there was a forfeiture pro- 
vision and the court said: “This provision did 
not, upon default in payment, render the con- 
tract void, but voidable only at the election of the 
vendor.” 

The Johannes case does not show there was 
any right of forfeiture or default. It- was said 
the vendee was not then in default in his pay- 
ments and thus the case was distinguished from 
a prior case where an assured was in default 
and for that reason the insurance was held in- 
valid. In Van Kirk y. Ins. Co., 79 Wis. 627, 
48 N. W. 708, present default was again held to 
vitiate the insurance. 

The Dunham case seems to show there was no 
forfeiture clause. None of these cases are any- 
thing like as strong authority as the case of 
Baker v. Ins. Co., infra, which is quite a full dis- 
cussion of the subject. But we find cases square- 
ly the other way in Missouri, as follows: 

In Hubbard v. Ins. Co., 57 Mo. App. 1, the 
court distinguished between having a fee simple 
title to property and being the sole and uncon- 
ditional owner thereof, holding that possession 
under a bond for title with the right to an ab- 
solute and unconditional deed on payment of the 
purchase money constituted assured as the owner 
in fee simple, while to be sole and uncondition- 
al owner demanded that all of the purchase 
money should have been paid. “Plaintiff's own 
testimony shows that this portion of the war- 
ranty was broken. That the amount remaining 
unpaid was small, can make no difference.” The 
insurance was held invalid. This ruling was fol- 
lowed by the other (Kansas City) Court of Ap- 
peals in Harness v. Ins, Co., 245, in both cases 
the assured holding a bond for title. 

In Leather Co. v. Ins. Co., 131 Mo. App. 1. ¢. 
708, decided in 1098, these cases were referred 
to, and the case at bar distinguished by St. Louis 
Court of Appeals in there being an outstanding 
mortgage against the property instead of its be- 
ing held under bond for title, even though the 
mortgage was for purchase money. This opin- 
ion says: “Where the vendee merely holds a 
contract binding the vendor to execute a deed 
on payment of the purchase money, as long as 
the purchase money remains unpaid, it cannot 
be said the vendee owns either the legal or the 
equitable estate. He simply has the right in 
equity to specific performance of his contract 
on tendering the purchase money.” The Kan- 
sas City Court of Appeals in Cole v. Insurance 
Co., 126 Mo. App. 1. c. 138, reaffirmed the Har- 
ness case, saying: “A person in possession of 
real estate holding a bond for title upon the pay- 
ment of the purchase money, is not the sole, en- 
tire and unconditional owner thereof and has 
no insurable interest therein.” This statement 
seems too broad in its last clause and was obiter 
to that extent. The first part was ruled in 
Wineland v. Security Ins. Co., 53 Md. 276, or at 
least that ruling went to the extent of saying that 
where the policy provided that, if the assured was 
not the sole, absolute and unconditional owner 
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of the property, the ‘policy should be void, if the 
fact that he was not such owner should not be 
expressed in the written portion of the policy, 
and the policy void where assured failed to dis- 
close that the property had not been conveyed 
to him at the time the policy was issued. Pos- 
sibly the question was thus avoided. In Knop 
v. Insurance Co., 101 Mich. 359, 59 N. W. 653, 
the clause of unconditional ownership was held 
ineffective where plaintiff made no written ap- 
plication nor any representations as to ownership, 
the intimation being that, had he done so, the 
policy would thus have been avoided where plain- 
tiff merely held under a land contract. 


In Baker v. State Ins. Co., 31 Ore. 41, 48 Pac. 
609, 65 Am, St. Rep. 807, referred to above, 
such a title as the principal case discloses was 
held under warranty to correspond to the clause 
in the policy and many authorities are cited, but 
it is said: “The plaintiff, if not in default, was 
the sole and undisputed equitable owner of the 
lands and when she answered, the title was in 
her name, she answered truly, in the ordinary ac- 
ceptation of the term.” Default is again seen 
to be fatal or the intimation is that it would 
have been. 


In Texas an instruction to the effect that a sale 
with notes containing a vendor's lien with bond 
for title to the maker and delivery of posses- 
sion made the vendee the sole and unconditional 
owner was held proper under a well settled rule. 
See Hamburg-Bremen F. Ins. Co. v. Ruddell, 
82 S. W. 826. 


Summary. We find, it seems, only one case 
squarely supporting the principal case and that 
was by New York supreme court, which was 
affirmed by court of appeals in memorandum de- 
cision. We find Missouri cases directly opposed 
to the principal case, and we find Alabama and 
Texas cases in support, so far as bond for title 
cases are concerned. Other decision appears to 
distinguish between insurance granted without 
application and representation and those upon 
application and representation. Insistence upon 
this distinction implies that in principle these de- 
cisions are against the principal case. Wherever 
the insurance has been held valid, the courts rely 
on the general principle of forfeiture not being 
favored. 








JETSAM AND FLOTSAM. 


SUNDAY DEBTS—RENT. 

“A judicial decision has at last been given 
upon the question that when rent nomin- 
ally falls due upon a Sunday it is not legally 
aye until the Mondav morning, and is not in 
arrear until midnight of that day. Woodfall 
has given the weight of his authority to the 
proposition that Sunday is a dies non for all 
purposes, and therefore for the obligation to 
pay rent. Now, however, Mr. Justice Ridley, 
in the case of Child v. Edwards, has held that 
this is a mistaken view, and that the tenant 
does not gain any indulgence by the holiness 
of the day. In the case before him there was 
a yearly tenancy, and the rent was payable up- 





on the 24th of each month. January 24th was 
a Sunday, and, the rent not being paid, the 
landlord levied a distress on the Monday. The 
plaintiff brought an action for illegal distress, 
and the judge held that it failed on the ground 
that Sunday is a dies non only for certain 
purposes declared by law, such as the service 
or execution of any writ or process which is 
prohibited by the Sunday Observance Act of 
1877, but for all other matters is a legal day. 
It was declared obiter in Werth v. The London 
and Westminster Loan Company (1889) that 
goods cannot be distrained upon a Sunday; 
but, on the other hand, it was decided in Sang- 
ster v. Nory (1867) that a notice to quit might 
be served on that day. There was evidence also 
in the case that it was customary among bail- 
iffs to levy distress on Monday for rent due 
on the Sunday, and it is to be remembered 
that, with regard to bills of exchange, if the 
last day of vrace falls on a Sunday, the bill 
is considered to be due and payable upon the 
last preceding business day. It would seem, 
therefore, that, apart from. statutory  prohi- 
bitions, Sunday ranks as any other day of the 
week for the purpose of incurring obligations, 
and that it is only the enforcement of obli- 
gations of which it causes the postponement. 
This result appears to be consistent with the 
existing authorities, but for our part we do not 
welcome the whittling away of the _ special 
character of the day at the expense of debtors. 
and we should be glad to see the dictum of 
Woodfall reaffirmed.”—London Law Journal. 








CORRESPONDENCE. 


CRITICISING THE COURT.--THE CALIFORNIA 
COURTS AND THEIR CRITICS. 
Editor Central Law Journal: 

Are courts of appeal and courts of last re- 
sort above criticism? This question is raised 
by the resentment of criticisms which were 
made not so long ago, of Judge Grosscup’s opin- 
ion in the Standard Oil Fine Case,’ and the uni- 
versal condemnation by the entire press of the 
country of the California Distrigt Court of Ap- 
peals and of the supreme court for their de- 
cisions in the case of Eugene Schmitz, the may- 
or of San Francisco, who was convicted of extor- 
tion in “holding up” the French restaurants of 
San Francisco. In this hold-up game the mayor 
did not play a “lone hand,”’ but had the assist- 
ance of a cunning and conscienceless “boss” of 
the dominant party in San Francisco. This man, 
Abraham Ruef, a Jew lawyer of indifferent ca- 
pacity. with no particular standing in the com- 
munity, and a small or negligible law practice 
at the time, entered politics as a “free lance,” 
pesed as the benefactor of the local labor or- 
ganizations, gained power through them, and 
became the arch malefactor of the city. He was 
jcintly indicted with the mayor for extortion in 
the French Restaurant Cases. When called to 
trial on the indictment, Ruef pleaded guilty, and 
sentence was deferred on his promise to tell all 
he knew regarding other boodling crimes, for 
which crimes there were 178 indictments pend- 
ing against Reuf and a large number against 


(1) Editorial comment in Central Law Jour- 
nal, August 7, 1908, 67 Cent. L. J., p. 101, and 
elsewhere. See also 67 Cent. L. J., pp..170, 171. 
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many others, including the telephone monopoly, 
the gas magnates, and the franchise-grabbing 
head and his associates and tools of the United 
Railways, which furnish the street car service 
for the city of San Francisco and outlying dis- 
tricts down the peninsula. 

Mayor Schmitz stood trial, was convicted on 
the evidence and sentenced to five years at 
hard labor in San Quenten. He appealed to the 
district court of appeal and was freed on a sup- 
posed technicality. This decision was upheld 
by the supreme court. No question was raised 
as to the sufficiency of the.evidence. These de- 
cisions brought a storm of condemnation, 

It is too well settled in this country to admit 
of doubt or of serious discussion, that anyone 
who chooses to do so is at liberty to fairly and 


freely criticise any department of government,— 


judicial, legislative or executive; restricted only 
in that the criticism must be made in temper- 
ate and not in abusive language; that it shall 
be as to acts done or left undone which ought 
to have been done in the official capacity, and 
shall not consist merely of intemperate personal 
abuse, impugning the honesty or motives or the 
official ability. This right was fully settled in 
this country even before the republican form of 
gcvernment came into existence, in the famous 
case of John Peter Zenger,? tried in New York 
City in 1735; and the right may be said to have 
been “confirmed” by the severe structures, 
which went unchallenged, against Judge George 
Wythe, for his unjust decision holding Amer- 
icans bound to perform under the treaty nego- 
tiated by John Jay with Great Britain in 1784, 
when the latter country had repudiated and re- 
fused to perform the condition precedent which 
would give the right of action.® 

The decisions of the California court met with 
universal condemnation throughout the coun- 
try; in fact, shocked and disgusted the better 
class of citizens everywhere, and the public 
press was severe in its denunciations. This de- 
nunciation was taken up by the pulpit and pub- 
lic speakers and so affected the sensitiveness of 
the aged Chief Justice that he was led to an- 
nounce the indefensible proposition: “That which 
is morally wrong may be legally right,’—and 
this aroused anew the storm of adverse criti- 
cism. The trouble with the Chief Justice was 
that he did not give expression to the thought— 
the truth—he intended to convey, which is sim- 
ply: “There is not a legal remedy for everything 
which is morally wrong.” 

A new edition of the annotated Penal Code of 
Californiat has recently been issued, in which 
the editor comments upon the Schmitz decision 
in plain and forceful language; demonstrates, 
by quoting from the language in the opinion of 
cases cited by the California court, that the 
cases cited, instead of supporting the latter 
court, announce exactly the opposite doctrine. 
He also charges that the California court, in the 
construction of the statute, ignored governing 
provisions of the Penal Code, and disregarded 
the fundamental canons of statutory construc- 
tion. The arraignment of the court, in plain 
and respectful language, is severe and almost 
acrimonius, though dignified, thorough and 
scholarly, and seems to be warranted in the 


(2) For full account of this interesting case 
see Great American Lawyers, vol. I, pp. 27 et seq. 

(3) See Great American Lawyers, vol. I, pp. 
79 et seq. 

(4) Kerr’s Cyclopedic Codes of California, vol. 
4, the Penale Code. 





entirety. The editor says:= “Some errors of 
law and errors of procedure, which have attract- 
ed world-wide attention, are pointed out, and 
the reasons for the editor’s conclusions given. 
This is not done as the partisan of a cause, orin 
choler, or merely for the purpose of criticising, 
but with an eye single to correct legal doctrine, 
and proper application of the canons of con- 
struction, of precedents, and of established legal 
principles. This work is prepared and printed, 
not for the bench and bar of the state of Cali- 
fornia alone, but particularly for the bench and 
bar of all the Pacific states and territories and 
the Middle West—some of which follow very 
closely the statute law of California, and all of 
them look to California, more or less, for prece- 
dent and guidance in matters of procedure and 
practice.” 

The criticisms of the editor in this new edition 
of the Penal Code about a year ago aroused the 
resentment of the Los Angeles Bar Association, 
which passed a resolution denunciatory there- 
of. It was not claimed by the Bar Associa- 
tion that the editor did not state the law as it 
was, that his positions were not well taken, 
or that the court’s decision had not been fairly 
and justly criticised. The Bar Association took 
the position, and so declared itself, that the 
presumption of a bumptuous editor who dares 
to differ from anything the supreme court 
might hand. down, must meet their Jovian 
frown of condemnation. In this attitude the 
Bar Association verges on the ridiculous; its 
constitution and by-laws must be, indeed, lati- 
tudinous, if the action taken was not entirely 
beyond their jurisdiction. H. M. H. 

Oakland, Cal. 
to the original fore- 


(5) In the “addenda” 


word. 








HUMOR OF THE LAW. 





The soldier was beating his sword into a 
plowshare, in conformity with the prophecy, 
when the plow trust warned him to desist. 

“We own all the patent on everything con- 
nected with the plow,” declared this powerful 
concern. 

The soldier thought a moment. 

“I guess there’s no hurry, after all,” he re- 
marked, adding, as he put his weapon away 
where he could lay his hand on it at short 
notice, “there may still be violent and mis- 
guided persons who will have to be killed in 
order to keep them from endangering the rights 
of property.” 


An attorney who dictated a motion to quash 
a summons to his stenographer sends the fol- 
lowing specimen of the document as copied: 
“Comes now the defendant and appears for the 
purpose of this motion only, and specially moves 
the court to smash the person who served the 
summons because he served it after the return 
day.” 


Lawyer—See, here, you were all tangled up 
in that story of yours on the stand. You're not 
a good liar. ‘ 

Prisoner—I know it. 
you to defend me. 


That’s the reason I got 
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1. Aeceident Insurance—Construction.—Under 
an accident policy, covering the drivers of de- 
fendant transfer company, plaintiff held entitled 
to premiums based on the entire compensation 
paid the drivers, though part of the time they 
acted as stablemen.—Palmer Transfer Co. v. 
Fidelity & Casualty Co., Ky., 118 S. W. 370. 

2. Aetion —Misjoinder. — Where matters 
charged against each of two defendants were 
separate and independent, the petition was de- 


murred for misjoinder of causes.—Battle v. At- ; 


lantic Coast Line R. Co., Ga., 64 S. E. 463. 

3. Adverse Possession—Defense.—Defence of 
adverse possession held defeated by the execu- 
tion of a writ of possession against defend- 
ants within the statutory pariod.—Riley v. 
Roach, Ky., 118 S. W. 32. 

4. Appeal and Error—Photographs.—Photo- 
graphs filed as exhibits should be filed with the 
transcript in the circuit court and certified 
by the circuit court clerk with the transcript.— 
Southern Ry. Co. in Kentucky v. Schmidt, Ky., 
118 S. W., 324. 

5. Assignments — Building Contractor. — A 
building contractor has the common law right 
to assign the balance due and to become due 
from the owner to secure advances made and to 
be made, and the assignment will be enforced 
according to the common-law principles gov- 
erning assignments.—A. & S. Spengler v. Stiles- 
Tull Lumber Co.. Miss., 48 So. 966. 

6. Attachment—Advice of Counsel.—One sued 
for wrongful attachment held not relieved from 
liability for exemplary damages because he act- 
ed on advice of counsel.—Rainey v. Kemp, Tex., 
118 S W. 630. 

7. Attachment—Affidavit for—An_ affidavit 
for attachment should not be quashed for un- 
certainty in the amount sued for, where the 
original petition alleges reasonable value and 





certain plans, and the affidavit to the petition + 
states a specifiic sum.—Hall v. Parry, Tex., 118 
S. W. 561. 

. 8. Bankruptey—After Acquired Property—The 
life estate of a bankrupt acquired by will after 
the adjudication of his bankruptcy does not 
pass to his trustees.—Hackett’s Ex’rs v. Hack- 
ett’s Trustees, Ky., 118 S W. 377. 

9. Banks and Banking—Comptroller.—A deci- 
sion of the Comptroller of the Currency that 
a national bank’s stock is impaired is conclu- 
sive on the courts and on the bank’s stockhold- 
ers.—Thomas y. Gilbert, Or., 101 Pac. 392. 

10. Deposit Slip.—A deposit slip is a mere 
acknowledgement by the bank of the receipt 
of the money, and does not embody the contract 
between the parties.—Fort v. First Nat. Bank, 
S. C., 64 S. E. 405. 

11. Benefit Societies—Dues and Assessments. 
—A by-law of an insurance order providing for 
a forfeiture of the benefit certificate held by the 
member as a penalty for his failure to pay dues 
and assessments provided by his contract is 
reasonable, and will be enforced by the courts, 








—Burke v. Grand Lodge, A. O. U. W.. of Mis- 
souri, Mo., 118 S. W., 493. 
12. Estoppel.—Plaintiff’s reply denying 


that any portion of the premium was due at the 
date of the fire, and alleging affirmatively an 
agreement to pay the premium in monthly in- 
stallments, held not to deprive plaintiff of the 
right to introduce evidence of an estoppel.— 
Olympia Brewing Co. v. Pioneer Mut. Ins. Ass’n, 
Wash., 101 Pac. 371. 

13. Bills and Notes—Agency.—Where an agent 
authorized to sell and collect takes a note pay- 
able to himself and indorses it over to his 
principal, the principal takes it subject to con- 
ditions affecting its execution.—Buckeye Saw 
Mfg. Co. v. Rutherford, W. Va.. 64 S. E. 444. 

14. Estoppel.—A maker of a note held es- 
topped as against an innocent purchaser thereof 
from urging that the note had never been deliv- 
ered to the payee.—Goodwin & McFarland v. 
Burton, Tex., 118 S. W. 587. 

15. Evidence.—In an action on negotiable 
paper by the transferee, the fact that plaintiff 
and his transferror were located in the same 
city in another state may be considered as tend- 
ing to show that plaintiff had an opportunity te 
obtain knowledge of the facts on which the de- 
fense is based.—Johnson County Savings Bank 
v. Walker, Conn., 72 Atl. 579. 

16. Burden of Proof.—The maker of a note 
has the burden of showing want of considera- 
tion.—Wehner y. Bauer, Cal., 101 Pac. 417. 

17. Bills of Lading—Title.—The general rule 
held to be that transfer by the consignee of a 
bill of lading, without indorsement, gives title. 
—McMeekin vy. Southern Ry. Co., S. C:, 64 S. E. 
413 

18. Boundaries—Land Bordering on Ocean.— 
The line to which the flow of the water reaches 
at ordinary or neap tide, unaffected by wind or 
wave, constitutes the boundary line of land 
bordering on the ocean.—Eichelberger v. Mills 
Land & Water Co., Cal., 100 Pac. 117. 

19. Brokers—Withdrawal.—An owner em- 
ploying a broker to effect an exchange of lands 
held authorized to withdraw his proposition be- 
fore its acceptance and defeat the right of the 
broker to commissions.—Arthur v. Porter, Tex., 
118 S. W. 61. 

20. Building Loan Association—Interest and 
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Premiums.—That a building association does 
not advance to a borrowing member the whole 
amount of the loan as agreed for held not to ex- 
cuse the payment of interest and premiums on 
the whole loan, nor does the fact that the asso- 
ciation did not set apart the amount of the 
loan as a special fund.—Tibbetts v. Deering Loan 
& Building Ass’n., Me., 72 Atl. 162. 

21. Cancellation of Instruments—Injunction 
Bond.—In an action to cancel an injunction bond 
given by plaintiff, plaintiff held to have the 
burden under the pleadings of showing that 
defendants were not damaged by the injunction. 
—Lawlor v. Merritt, Conn., 72 Atl. 143. 

22. Carriers—Change of Cars.—Wnhere a wo- 
man passenger, as a result of the carrier’s fail- 
ure to notify her where to change cars, was 
deflected in her journey and compelled to bear 
added travel and sojourn in hotels, resulting in 
annoyance, illness, anxiety, and some expense, 
a recovery of $500 was not excessive.—Central 
of Georgia Ry! Co. v. Ashley, Ala.. 48 So. 981. 

23. Due care.—One riding on a crowded 
street car assumes the resulting inconvenience, 
but the carrier is not relieved from the duty to 
use due care for his safety.—Lobner v. Metro- 
politan St. Ry. C., Kan., 101 Pac. 463. 

24. Exemption from Negligence.—A carrier 
cannot contract for exemption from liability for 
its own negligence or the negligence of its 
servants, though not inhibited from making 
such exemption by statute.—St. Louis South- 
western Ry. Co. v. Wallace, Ark., 118 S. W. 412. 

25. Telephone Companies.—A telephone is 
a facility of convenience within Const. art. 9, 
sec. 18 (Bunn’s Ed., sec. 222; Snyder’s Ed. p. 
238), empowering the Corporation Commission 
to require carriers to maintain such public serv- 
ice facilities and conveniences as may be rea- 
sonable.—Atchison, T. & S. F. Ry. Co. v. State, 
Okla, 100 Pac. 11. 

26. Charities—Application of Cy. Pres. Doc- 
trine.—The doctrine of cy pres cannot be ap- 
plied where donor himself provides for the 
application of the fund on failure of the char- 
itable use to which in the first instance he 
directs it to be devoted.—Larkin y. Wikoff, 
N. J., 72 Atl.. 98. 

27. Cy Pres Doetrine——When a charity 
cannot be enfagrced in the precise mode pre- 
scribed by. the donor, equity will be given effect 
to his general purpose by adopting a method 
which seems to be as near his intention as 
existing conditions permit under the doctrine 
of cy pres.—City of Keene v. Eastman, N. ‘H., 
7% AG... B48. 

28. Chattel Mortgages—Seizure. — Authority 
in a chattel mortgage to seize the property on 
default in payment held an irrevocable license, 
giving right to take the property from the 
mortgagor’s premises, so long as there is no 
breach of the peace.—Willis v. Whittle, S. C., 
64 S. E. 410. 

29. Common Law—Cessat Ratio. Where the 
reason of a rule of law does not exist, the rule 
itself should not be followed.—In re Hite’s Es- 
tate, Cal.. 101 Pac. 443. 

30. Compromise and Settlement—Conclusive- 
ness.—Where there has been a valid agreement 
to compromise, it is not admissible to go back 
of the settlement to determine who was right 
in the original contention.—Kiler v. Wohletz, 
Kan., 101 Pac, 474. 

31. Constitutional Law—Conflicting Amend- 
ments.—Where a section of the Constitution is 

















amended at the same time by different amend- 
ments and they are directly in conflict and can- 
not be réconciled, they must both fail.—Mc- 
Bee v. Brady, Idaho, 100 Pac. 97. 

32. Contracts—Construction.—The contempo- 
raneous construction placed on an instrument 
by the parties thereto is entitled to much 
weight in reaching the intent and purpose of 
the instrument.—A. & §S. Spengler v. Stiles-Tull 
Lumber Co., Miss., 48 So. 906. 

33. Burden of Proof.—The burden is on the 
party asserting the modification of a contract 
to show the assent of the other party thereto.— 
A. G Brown & Co. y..McKnight, Ark, 118 S W. 
409. 

34. Estoppel.—Where parties to a contract 
accept the benefit of another party’s services 
under the contract, and pay him a portion of 
the consideration, they cannot withhold the re- 
mainder of the consideration, unless the con- 
tract gives them the right to do so.—Mitchell v. 
Rushing, Tex., 118 S. W. 582. 

35. Corporations—Consolidation—A  corpora- 
tion composed of other corporations resident in 
different states, the consolidation having been 
effected by the laws of each of the states, is 
a- corporation of each state authorizing the 
consolidation.—Mackay v. New York N. H. & 
H. R. Co., Conn., 72 Atl. 583. 


36. Insolvency.—Insolvency ‘alone is not 
sufficient to authorize the appointment of a 
receiver of a corporation at the instance of a 
stockholder, but the remedy is liquidation of 
the corporate affairs by commissioners.—Hero v. 
Consumers’ Lumber Mfg. Export Co., La., 48% 
So. 989. ‘ 

37.——Limitations.—Under a statute provid- 
ing that an action against stockholders must be 
brought within 18 months after the debt or 
obligation. of the corporation becomes -‘enforce- 
able against the stockholders, limitations run in 
favor of the stockholders when the corporate 
property of the corporation has been placed in 
the hands of a receiver.—McNutt v. Bakewell, 
Pa. 72 Atl. 639. 

38 Personal Contract.—A contract by 
which defendant agreed to repurchase stock 
subscribed for by plaintiff in a corporation 
signed, “W. H. Plummer, Treas.,” held to bind 
defendant personally.—Gavazza vy. Plummer, 
Wash.. 101 Pac. 370 , . 

39. Similarity of Names.—A_ corporation, 
chartered under the name of “Benevolent and 
Protective Order of Elks of the United States 
of America,” held entitled to an injunction re- 
straining a similar organization, composed of 
colored people, from using the name “Improved 
Benevolent and Protective Order of Elks of the 
World.”—Benevolent and Protective Order of 
Elks v. Improved Benevolent and Protective Or- 
der of Elks, Tenn., 118 S. W. 389. 

40. Suit by Stockholder.—Minority stock- 
holders of a corporation may maintain suits to 
declare corporate action ultra vires and void 
after having first remanded action by the cor- 
poration and been refused.—Knapp v. Supreme 
Commandery, United Order of the Golden Cross 
of the World, Tenn., 118 S. W. 390. 

41. Unpaid Subscription.—The amount due 
from the stockholders for stock subscribed are 
a trust fund for the creditors of the corpora- 
tion, and, if unpaid, are a part of the assets and 
may be collected for the creditors.—Burke v. 
Maze, Cal., 101 Pac. 438. 

42. Courts—Jurisdiction.—The jurisdiction of 
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a court is not sustained by the mere sworn 
statement of a litigant as to the amount in- 
volved, where the circumstances of the case 
contradict him.—Nick v. Bensberg, La., 48 So. 
986. 


43. Criminal Law—Evidence.—All of the 
transaction in which the offense was committed 
may be given in evidence, though it shows an- 
other crime.—Bennett v. Commonwealth, Ky., 
118 S. W. 332. 

44..—Experts.—It is competent to prove in- 
toxicating qualities of substitutes for liquor 
by experimental effect or opinions of experts.— 
Markinson vy. State, Okl., 101 Pac. 353. 

45. Customs and Usages—Presumptions.—If 
both parties to a contract are engaged in the 
same trade. they will be presumed to have 
knowledge of a trade custom as to the terms 
of delivery, though they have no actual knowl- 
edge thereof, and it is not essential that the 
custom be general or universal.—J. E. Smith 
& Co. v. Russell Lumber Co., Conn.. 72 Atl. 577. 

46. Damages—Measure.—In an action for in- 
juries, damages are confined to expense of cure, 
value of time lost, compensation for suffering, 
and permanent reduction of earning power.— 
Louisville & N. R. Co. v. Crow, Ky., 118 S. W. 
365. 

47. Mental Suffering.—Mental anguish 
caused an injured person by his being an ob- 
ject of pity, sympathy, or curiosity to the 
public or to his friends held not a subject of 
compensation.—Gulf, C. & S. F. Ry. Co. v. Dick- 
ens, Tex., 118 S. W. 612. 

48. Dedication—Acceptance.—Mere dedication 
is not enough to constitute a street a public 
street. so as to impose on a city the duty to 
keep it clear of defects. nuisances, and obstruc- 
tions by third persons or by the city itself, but 
there must be an acceptance of the dedication 
by the city.—Benton v. City of St. Louis, Mo., 
118 Ss. W. 418. 

49. Deeds—Granting Clause.—Where, in the 
caption of a deed, T. and his wife were named 
as parties of the second part, but in the grant- 
ing clause only T. was named, there was a con- 
veyance to T. alone.—Loughbridge v. Bell, Ky., 
118 S. W. 34. 

50. Kasements—Construction.—An ambiguous 
grant of an easement will be construed in favor 
of the claimant of the easement.—Frisbie v. 
Bigham Masonic Lodge No. 256, Ky., 118 S. W. 
359. 

51. Electricity—Res Ipsa Loquitur.—Doctrine 
of Res ipsa loquitur held not applicable to elec- 
tric light company furnishing electricity to the 
owner of a building, the wiring in which was 
his property and subject to his control.—Min- 
neapolis General Electric Co. v. Cronon, U. S. 
Cc. Cc. of App., Eighth Circuit, 166 Fed. 651. 

52. Eminent Domain—Damages.—In con- 
demning waterworks on the petition of a city, 
the company is entitled to compensation for 
the property taken and for the franchise.—In re 
Monongahela Water Co., Pa., 72 Atl. 625. 

53. Eserows—Delivery.—A buyer and a third 
person indorsing a note for the price held lia- 
ble thereon, though the bill of sale delivered in 
escrow had not been actually delivered to the 
buyer.—Ketterson vy. Inscho, Tex., 118 S. W. 626. 

54. Estoppelb—Creditors.—The owner of a 
stock of goods intrusting it to a firm, and al- 
lowing it to deal with the goods as its own, 
held estopped as to creditors of the firm from 














claiming the goods.—Holder vy. 
118 S. W. 590. 

55. Evidence—Deed.—Evidence of statements 
of an alleged grantor held inadmissible to im- 


Shelby, Tex., 


peach a deed.—Hughes Bros. v. Redus, Ark., 
118 S. W. 414. 

56.——Exemplary Damages.—In trover for 
cattle, in which plaintiff claimed exemplary 


damages testimony by plaintiff as to a difficulty 
which occurred at the time the cattle were taken 
was admissible as partof the res gestae.—Board- 
man vy. Woodward, Tex., 118 S. W. 550. 

Judicial Notice.—Courts will take judi- 
cial notice of the accuracy of X-ray photograph- 
ic views of the bones of a living body, when 
properly taken.—Houston & T. C. R. Co. v. 
Shapard, Tex., 118 S. W. 596. 

58. Executors apd Administrators—Foreign 
Administrators.—Where a court ofa sister state 
had the power, on the discharge of a public ad- 
ministrator, to substitute another as public ad- 
ministrator, an order of substitution was con- 
clusive on the courts of Arkansas in an action 
by the substituted administrator.—McCarthy v. 
Troll Ark.. 118 S. W. 416. . 

59. Non-Residence.—W here there was 
property of a non-resident decedent, in the 
county at the time letters were granted, it was 
immaterial that there was none there when de- 
cedent died.—Neal v. Boykin, Ga., 64 S. E. 480. 

60. Exemptions—Automobile.—An automobile 
held not exempt from levy and attachment as a 
tool or implement of trade.—Eastern Mfg. Co. 
V. Thomas, S. C., 64°S. E. 401. 

61. Residence.—Where the debtor and 
creditor are residents of the same state, an at- 
tempt by the creditor to evade the exemption 
law of the state by bringing suit in a sister 
state may be enjoined by a chancery court.— 
Greer v. Strozier, Ark., 118 S. W. 400. 


62. Frauds, Statue of—Memorandum.—Terms 
of a contract, so far as they constitute part 
of the consideration, need not be stated in the 
memorandum to satisfy the statute of frauds.— 
Campbell v. Preece, Ky., 118 S. W. 373. 

63. Homestead—Remainder.—The convey- 
ance by a widow of her homestead to the re- 
mainderman held to merge the entire fee in the 
remainderman.—Hardy vy. Atkinson, Mo., 118 S. 
W. 516. 

64. Injunction—Dissolution.—On 
dissolve a temporary injunction, the bill must 
be taken as true, in the absence of a sworn 
answer traversing the equity of the  bill.— 
Dawson v. Baldridge, Tex., 118 S. W. 593. 

65. Jurisdiction.—Equity has no jurisdic- 
tion of a bill to restrain prosecution of action 
before a justice having no jurisdiction thereof. 
—Michael v. Elkins, W. Va., 64 S. E. 440. 

66. Practice.—An injunction against main- 
taining an action cannot be made to serve the 
purpose of an appeal—Turner vy. Patterson, Tex., 
118 S. W. 565. 

67. Suit on Bond.—Plaintiff in an action on 
an injunction bond is limited to the damages 
alleged.—Green v. Quisenberry, Ky., 118 S. W. 
361. 

68. Judgment—Foreign Judgment.—To main- 
tain an action on a foreign judgment against a 
plea of nul tiel record, a certified copy of the 
judgment, together with the pleadjngs and 
proceedings in which the judgment was found- 
ed, held necessary.—McCarthy vy. Troll, Ark., 
118 S. W. 416. 


57. 
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69. Opening Default.—Failure of a wife to 
examine process served on her and her hus- 
band held excusable neglect, entitling defend- 
ant to open a default judgment.—Turner v. 
Bolton. S. C., 64 S. E. 412. 

70. Landlord and Tenant—Defense.—In an 
action by the landlord for rent of new build- 
ing, tenant held not entitled to allege that the 
building was not constructed according to 
plans, so as to defeat the action.—White v. Con- 
nelly, Pa., 72 Atl. 637. 

71. Libel and Slander—Privilege.—Publica- 
tion of false and libelous matter by signing an 
affidavit to be used on the hearing in equity 
held privileged:—Bibb v. Crawford, Ga., 64 S E. 
488. 

72. Limitation .of .Actions—Temporary Ab- 
sence.—Where debtor has moved from the state, 
limitations run during a temporary return for 
all the time spent in the state, unless he con- 
ceals himself.—Baxter v. Krause, Kan.. 101 Pac. 
467. 

73. Malicious Prosecution—Malice Inferred.— 
Malice in the prosecution of a defamatory suit 
may be inferred from the existence of want of 
public cause.—Bosch v. Miller, Mo., 118 S. W. 
506. 

74. Mandamus—Scope of Relief.—In granting 
a writ of mandamus to compel the levy of a tax 
by a municipal corporation to pay a judgment, 
the court may, in the exercise of broad equity 
powers, direct the distribution of the tax over 
a number of years, where it would otherwise 
impose a hardship on taxpayers.—City of Cleve- 
land, Tenn., v. United States, U. S. C. C. of App., 
Sixth Circuit, 166 Fed. 677. 

75. Master and Servant—<Assumption of Risk. 
—-The rule of assumption of risk held to apply 
with much greater force to an employe who 
voluntarily exposes himself to danger.—State v. 
Baltimore Mfg. Co., Md., 72 Atl. 602. 

76.——Assurance of Safety.—When a servant, 
who was firing a defective boiler, called the 
foreman’s attention to escaping steam and was 








assured that there was no danger, he had a 
right to rely upon the assurance.—Keen’s 
Adm’'r v. Keystone Crescent Lumber Co., Ky., 


118 S. W. 355. 
77.——Constitutional Law.—The redemption by 
the employer at bi-monthly pay days of checks 
issued to employes for services at a reduction 
of 10 per cent. of their face value is a violation 
of Const. sec. 244.—Kentucky Coal Mining Co. 
v. Mattingly, Ky., 118 S. W. 350. 
78.——Control.—Where a master gives the 
labor of his servant to a third person without 
losing the control of him, the servant does 
not become a servant of the third person.— 








Walker v. El Paso Electric Ry. Co., Tex.,' 118 
S. W. 554 
79. Independent Contractor.—One who em- 


ploys an independent contractor held not liable 
for an injury caused by the negligence of the 
contractor.—Lampton y. Cedartown Co.. Ga., 64 
S. E. 495. 

80. Latent Defects.—Master furnishing ma- 
chine in good order and without latent defect 
discharges his full duty.—Podvin v. Pepperell 
Mfg. Co.. Me., 72 Atl. 618. 

81. Ordinary Care.—A master is not an 
insurer of the servant, nor is he required to 
exercise more than ordinary care to guard the 
servant against risk of injury.—Reickert v. 
Hammond Packing Co., Mo., 118 S. W. 525. 

82. Mines and Minerals—Conveyance.—Inter- 











est in an instrument granting right to mine and 
remove coal, creating an estate for more than 
five years, can only be assigned by deed or 
will.—Comley v. Ford, W. Va., 64 S. E. 447. 

83. Mechanics’ Liens—Notice.—An assignment 
by a contractor of the balance due and to be- 
come due from the owner held good as against 
subcontractors, materialmen, and laborers sub- 
sequently service notice of lien on the owner.— 
A. & S. Spengler v. Stiles-Tull Lhumber Co., Miss., 
48 So. 966. 

84. Mortgages—Ejectment.—Possession under 
a mortgage conveys no title. and is no defense 
in ejectment by the holder of the title-—Phillips 
v. Bond. Ga., 64 S. E. 456. 

85. Parol Evidence.—A deed absolute may 
be shown by parol to have been intended as a 
mortgage, where grantee has not taken posses- 
sion.—Spencer v. Schuman, Ga., 64 S. E. 466. 

86. Res Judicata.—A mortgage foreclosure 
judgment establishes conclusively both the debt 
and the lien.—Blair v. Guaranty Savings, Loan 
& Investment Co., Tex., 118 S. W. 608. 

87. Municipal Corporations—Damages.—In an 
action against a city for flooding a lot by rais- 
ing the grade of streets the city could not offset, 
against any liability for negligence in that re- 
spect, the increase in the market value of the 
property, due to the general advance in real 
estate value in the city.—Mayrant y. City of 
Columbus, S. C., 64 S. E. 316. 


88.——Excavations in Street—In an action 
against a city to recover for the death of a per- 
son caused by the falling of an automobile in 
which he was riding into an excavation in a 
street made by defendant, the question whether 
it exercised proper care in guarding or marking 
the excavation held one for the jury.—City of 
Baltimore v. State of Maryland, U. §S. C. C. of 
App., Fourth Circuit, 166 Fed. 641. 

89. Indemnity.—While a city ordering a 
street improvement cannot avoid liability as to 
individuals with respect to the primary duties 
imposed on it by law, it may by contract require 
the contractor to indemnity it.—Morris v. Salt 
Lake City, Utah, 101 Pac. 373. 

90. Revocable License.—One maintaining 
under a revocable license pipes in the streets of 
a city to deliver water to customers cannot 
recover damages from the city for not allowing 
him to carry on the business.—Kevil v. City of 
Princeton, Ky., 118 S. W. 363. 

91. Negligence —Contributory Negligence.— 
Contributory negligence is not involved in a 
case when not pleaded.—Sutton v. Southern Ry. 
Co., S. C.. 64 S. E. 401. 

92. Liability of Manufacturer of Vendor.— 
A manufacturer and licensor of shoe machinery 
held to owe no duty to a servant of the licensee 
which would render the licensor liable for in- 
juries to the operator caused by defects in the 
machine.—McClaren y. United Shoe Machinery 




















Co., U. S. C. C of App., First Circuit, 166 Fed. 
712. 
93. Presumption.—One held entitled to as- 


sume that another who is aware of impending 
danger will use.reasonablé efforts to save him- 





self.—Riley v. Consolidated Ry. Co., Conn., 72 
Atl. 562. 
94. Proximate Cause.—If two distinct 


causes are successive and unrelated, the law re- 
gards the proximate cause as the efficient and 
consequent cause and disregards the remote.— 
St. Louis & S. F. R. Co. v. Justice, Kan., 101 
Pac. 469. 
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94. New Trial—Prejudice of Juror.—Where a 
juror had stated before trial that plaintiff ought 
to recover the full amount of his demand, but 
stated on his voir dire that he had formed or 
expressed no opinion on the merits, ‘held re- 
versible error to deny defendant’s motion for a 
new trial.—Gulf, C. & S. F. Ry. Co. v.: Dickens, 
Tex., 118 S. W. 612. 

96. Partnership—Holding Out.—Matters lead- 
ing one to believe that a partnership existed 
must have occurred before such belief was 
formed and acted upon, in order to create a 
partnership liability by estoppel.—Bowen v. Ep- 
person, Mo., 118 S. -W. 528. 

97. Liability—Where both partners are 
liable on a contract, the dissolution of the firm 
will not terminate the contract.—Peck-Wilson 
Heating & Ventilating Co. v. Miller & Harris, 
Ky., 118 S. W. 376. 

98. Physicians and Surgeons—Malpractice.— 
Plaintiff, in an action for malpractice, held en- 
titled to recover on proving one of the acts 
of negligence alleged, though failing to prove 
another act of negligence alleged.—Samuels v. 
Willis, Ky., 118 S. W. 339 

99. Pleading—Error Cured.—In an action for 
injuries by being thrown from a street car 
which started while plaintiff was getting 
aboard, if the complaint did not _ sufficiently 
show that the car was stopped by defendant’s 
servants in response to plaintiff’s signal, the 
omission held to have been supplied by the 
answer.—Nilson vy. Oakland Traction Co., Cal., 
101 Pac. 413. 

100. Motion.—A defect in a pleading aris- 
ing from its failure to contain a sufficiently 
definite statement of the cause of action relied 
on can only be reached by a motion to make 
more definite and certain, and not by demurrer. 
—Greer y. Strozier, Ark., 118 S. W. 400 

101. Purchase by Pledgee.—The purchase 
of pledged property by the pledgee at his own 
sale is voidable-—Thomas y. Gilbert, Or., 101 
Pac. 393. 

102. Process—Service.—Personal service hav- 
ing’ been obtained on a resident beneficiary as- 
sociation in a suit to restrain a merger with a 
foreign association,. and the resident society's 
assets being impounded by injunction, the court 
acquired jurisdiction, though the nonresident 
society was served by publication only.—Knapp 
v. Supreme Commander, United Order of the 
Golden Cross of the World, Tenn., 118 S. W. 390. 

103. Quo Warranto—Burden of Proof.—In 
quo warranto to determine defendant's title to 
a public office, defendant must show a com- 
plete title to the office or judgment of ouster 
must be rendered against him.—State v. Hatch, 
Conn., 72 Atl. 575. 

104, Railroads—Crossing.—A traveler ap- 
proaching a public crossing held entitled to pre- 
sume, in the absence of signals, that he may 
proceed in safety.—Dunwoody vy. Missouri, K. 
& T. Ry. Co., Mo., 118 S. W. 503. 

105. Regulations.—A railroad company 
may adopt a rule that a certain train shall not 
stop at designated stations, and a passenger is 
bound to inquire whether the train on which 
he takes passage stops at his destination.— 

















Black v. Atlantic Coast Line R. Co., S. C., 64 
Ss. E. 418. 
406. Warning.—The rule requiring a rail- 


road company to give warning and keep a look- 
out for persons on the track where it is used 
commonly by the public held confined to —— 
and thickly populated 
Adm’r v. Illinois Cent. R. Co. Ky., 118 s. W. 348. 

107. Sales—Cancéllation.—A purchaser of 
goods reserving right to cancel order, where 
time is not fixed, must do so within a reason- 
able time —J. P. Bauman & Sons v. McManus 
Bros., Kan. 101 Pac. 478 

108, Delivery.—That a delivery of goods to 
a carrier may constitute delivery to the con- 
signee so as to pass title. the goods must cor- 
respond with the consignee’s order.—Bray 
Clothing Co. v. McKinney, Ark, 118 S. W. 406. 











109. Sheriffs and Constables—Trespass.—An 
officer, executing replevin writ on property on 
which plaintiff had a chattel mortgage, held 
not liable in poo to plaintiff.—Muskin v. 
Moulton, Me., 72 Atl. 


110. Specific ot «OE Title. 
—A bare contract to purchase will not be spe- 
cifically enforced, unless the vendor has a 
marketable title—Shea & McGuire v. Evans. 
Ma., 72 Atl. 600. 


111. Notice.—Purchaser of property with 
notice that the grantor had conveyed to another 
may be compelled to perform the grantor’s con- 
tract.—Drake y. Brady, Fla., 48 So. 978 


112. Parol Contract.—Part performance of 
a parol contract to convey real estate must be 
unequivocal and referable alone to the contract 
to warrant .specific performance.—Collins v. 
Harrell, Mo., 118 S. W. 432. 


113. Statutes—Construction.—In constructing 
a statute, the words should be taken in their 








usual and popular sense, unless they have a 
well-understood technical meaning.—Ex parte 
McCoy, Cal., 101 Pac. 419. 


114. Street Railroads—Collision.—It is the 
duty of the person in control of a wagon stand- 
ing on a public street by the side of a street 
railroad track to so place and manage it as not 
to expose persons on passing cars to danger 
from collision with the wagon.—Monumental 
Brewing Co. v. Larrimore, Md., 72 Atl. 596. 

115. Last Clear Chance.—If motorman 
could have avoided injury to plaintiff by due 
care after he was observed to be in danger, a 
verdict for plaintiff was proper.—Wichita R. & 
Light Co. v. Liebhart, Kan., 101 Pac. 457. 

116. Right of Traveler.—A traveler and a 
motorman in charge of a street car held right- 
fully traveling on the public streets, and each 
must employ reasonable care to avoid a col- 
lision.—Dahmer v. Metropolitan St. Ry. Co., Mo., 
118 S. W. 496 

117. Trespass to Try Title—Burden of Proof. 
—A plea of not guilty as to the part of land 
not disclaimed by defendant put plaintiff on 
proof of his title, and on his failure to show 
title defendant would be entitled to a judgment 
denving a recovery of the land not disclaimed.— 
Gaffney v. Clark, Tex., 118 S. W. 606. 

118. Trusts—Foreclosure.—Where the vendee, 

after foreclosure of a vendor's lien, continued in 
possession. it would be presumed that «the 
purchaser held the land for the vendee.—Howard 
v. Howard, Ky., 118 S. W. 367. 
_ 119. Usury—Recovery.—A person who loaned 
the money. who received all the interest paid, 
and who owns the notes given for the loan, is 
the only necessary or property party in an action 
at law to recover usurious interest together with 
the penalty imposed by the act of 1905 (Laws 
1905. v. 172 [Ann. St. 1906, § 3708]).—Snyder v. 
Crutcher, Mo., 118 S. W. 489 

120. Vendor and Purchaser—Rescission.— 
Where the sale of land was rescinded by agree- 
ment of the parties on the discovery that by 
mutual mistake the land described in the deed 
was not the land intended to be conveyed. the 
purchaser cannot afterward claim any interest 
in the land actually described.—MeMillan v. 
Morgan, Ark., 118 S. W. 407. 

121. Unrecorded Deed.—A purchaser for 
value without notice of a prior unrecorded deed 
can convev a good title to one having notice 
thereof.—Foster v. Bailey. S. C., 64 S. E. 423. 

122. Wills—Parol Evidence.—Parol evidence 
held admissible to show what Jand testator had, 
to aid in the construction of his will disposing 
of his land.—MecMahan y. Hubbard, Mo., 118 S. 
W. 481. 

123. Provisions Against Contest.—A _ pro- 
vision of a will forfeiting devises to any person 
who shall contest the will is favored by public 

















policy, and applies to contests on the ground 
of insanity.—In re Hite’s Estate, Cal., 101 Pare. 
443. 

124. Work and Laber.—A landowner held 


eontractor for labor and ma- 
exnended in survorting and protecting 
his coil and buildings from damage caused by 
excavatine on the adjoining lot.—Ceffarelli v. 
T.andino, Conn., 72 Atl. 564. 
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